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MENTAL INCAPACITY TO MAKE A WILL 
— AUSTRALIA 


by 
HARRY CALVERT, LL.M. 
Department of Law, University of Malaya in Singapore 


It soon becomes plain, from a consideration of unsound- 
ness of mind in various departments of the law, that its 
relevance and effect are by no means constant.'! This is 
readily explainable by reference to the function which it 
discharges. Clearly, a greater command of the mental 
faculties is required for purposes of directing the devolu- 
tion of a valuable estate on death, than for the commission 
of a tort of near-strict liability.- It need occasion no 
surprise that, for example, whereas the criminal law makes 
a presumption of sanity which is not easy to rebut, some- 
thing approaching a presumption of insanity may be 
detected in the law of wills.* 


The degree of unsoundness of mind required 


The making of a will is, in most cases, the largest and 
most important transaction which the testator has ever 
undertaken. It is unique in another regard, for it is the 
only matter in respect of which he can be completely sure 
of evading earthly responsibility for the consequences of 
his action, no matter how frivolous or reckless he may have 
been. It is for these reasons, among others, that the law 
requires the highest degree of soundness of mind before 
recognizing capacity to make a will.‘ The testator must 
be able to make a “proper disposition of his property” and 
to take “‘a rational view of the matters to be considered in 
making a will’’.’ More particularly, he must be able to 
reflect calmly upon the question, who might rank as 
reasonably potential beneficiaries and properly to consider 
them in relation to one another.® There must be no mental 

[1] The discrepancy between “medical” and “legal” insanity in the 
criminal law is notorious, as also is the fact that the species of 
insanity which will excuse the accused are very limited. See, 
generally, and in relation to contracts in particular, the dicta 

of Hallett, J. in Manches v. Trimborn (1946), 174 L.T. 344. 

See Morriss v. Marsden, [1952] 1 All E.R. 925. 

As, for example, in Callaghan v. Myers (1880), 1 L.R. (N.S.W.) 

351, which imposes a very high standard indeed and which 

requires the propounder of the will to demonstrate that it has 

been reached. 


In the Will of Walsh (1892), 18 V.L.R. 739; In the Will of 
Wilson (1897), 23 V.L.R. 197. 

Timbury v. Coffee (1941), 66 C.L.R. 277, per Rich, J., at p. 280, 
approving Banks v. Goodfellow (1870), L.R. 5 Q.B. 549. 

In the Will of Walsh (1892), 18 V.L.R. 739; In the Will of 
Wilson (1897), 23 V.L.R. 197. 
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obstacle to his forming a working estimate as to the amount 
of his property, in so far as this is reasonably possible,’ 
nor to his determining in what proportions it should be 
divided amongst the selected claimants.’ The court must 
be satisfied that the testator knew all, understood all, and 
approved all the contents of the will.® He need not, of 
course, be in a position to comment with acuteness upon 
the grammar of his draftsman, nor the quality of the 
parchment. “If a person has given instructions to a 
solicitor to make a will, and the solicitor prepares it in 
accordance with those instructions, all that is necessary to 
make it a good will, if executed by the testator, is that he 
should be able to think thus far, ‘I gave my solicitor 
instructions to prepare a will making a certain disposition 
of my property. I have no doubt that he has given effect 
to my intention, and I accept the document which is put 
before me as carrying it out’.”’° What the law seeks to test 
are the faculties of mind, memory and understanding, not 
those of sight, stamina and hearing. 


Legal types of unsoundness of mind 


The sources of mental impairment are manifold and 
the law, in its approach, looks to effect rather than to cause. 
Some difference in attitude can be distinguished apropos 
three states, that is to say, complete insanity, delusion and 


temporary insanity, although none of these categories is 
entirely exclusive. 


Where an alleged testator has been pronounced insane 
by inquisition, or is certified, there is a strong presumption 
against capacity. That it is not irrebutable is demonstrated 
by In the Estate of Walker" where the court pronounced 
a will valid mainly because of the evidence of three doctors, 
all of whom attested the will and were prepared to endorse 
the intelligence and capability of the testatrix at that time. 
This does not, however, seem to have been a true case of 
complete insanity. Where a person is completely insane, 
his capacity to make a will is confined to the so-called “lucid 


interval”, the rule recognizing which has been applied in 
Australia.!* 





[7] In the Will of Stevens (1887), 138 V.L.R. 572. 
[8] In the Will of Walsh (1892), 18 V.L.R. 739. 
[9] Browne v. McElphone (1885), 15 L.R. (N.S.W.) B. & P. 154. 


[10] Sir James Hannen in Parker v. Felgate (1883), 8 P.D. 171, 173, 
approved by the Judicial Committee in Perera v. Perera, [1901] 
A.C. 354, 361; both approved by the High Court in Landers v. 
Landers (1914), 19 C.L.R. 222, 223. 

(11] (1912), 28 T.L.R. 466. 


[12] Re the Will of Matthews (1894), 20 V.L.R. 524. 
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The second category, delusion, encompasses those cases 
where the alleged testator suffers from a permanent 
irrationality in respect of isolated matters, whilst retaining 
his full powers in others. The old view, as expressed in 
Waring v. Waring was that: 


“When the mind is unsound on one subject, provided 
that unsoundness is at all times existing on that subject, 
it is quite erroneous to suppose such a mind really sound 
on other subjects. It is sound only in appearance, for 
if the subject of the delusion be presented to it, the 
unsoundness which is manifested by believing in the 
suggestion or fancies as if they were realities would 
break out and consequently such a mind could not be 
considered as a sound mind.” 


This idea has not, however, proved as immovable as 
those enshrined in the M’Naghten Rules, and insane 
delusion is now recognized. Australian courts have defined 
it in various words but in constant features. The High 
Court, in Bull v. Fulton’ adopted Halsbury’s definition :° 


“A belief which is not true to fact, which cannot be 
corrected by an appeal to reason, and which is out of 
harmony with the individual’s education and_ sur- 
roundings” ; 


whilst in an unreported case!'® they described it as: 


“A fixed and incorrigible false belief which the victim 
could not be reasoned out of” 


and the Supreme Court of New South Wales as: 


“‘a belief in facts which could not possibly have occurred, 
or in facts so improbable that the common sense of man- 
kind would: invariably reject them.’ 


The factors shared by these views are falsity, improb- 
ability and incorrigibility, the latter being the distinguish- 
ing mark between delusion and ordinary mistake. The 
importance in the recognition of insane delusion as a 
separate category lies in the idea of “relative capacity” 
voiced in Bailey v. Bailey.'® 


[13] (1848), 6 Moo P.C. 341. 

[14] (1942), 66 C.L.R. 295, 339. 

[15] Halsbury’s Laws of England, 2nd Ed., Vol. 21, p. 273. 

[16] Derrett v. Hall, 4 February 1942, referred to in Bull v. Fulton 
(1942), 66 C.L.R. 295, 339. 

[17] Brown v. McEncroe (1890), 11 L.R, (N.S.W.) (Eq.) 134. 

[18] (1924), 34 C.L.R. 558. 
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Temporary insanity, or delirium, tremens or other- 
wise, is distinguished by the ease and certainty with which 
it can be attributed to what the High Court described in 
Landers v. Landers as a “foreign substance’’.!® Whilst under 
the influence of such a “foreign substance”, capacity must 
be denied to an alleged testator. The court is, however, 
much more readily prepared to presume capacity when the 
influence is removed, than in other cases of unsoundness. 
Thus, in Jn the Will of Doolan,?® where temporary illusions 
only were proved, the onus, contrary to the general rules 
outlined below, remained upon the opponents of the will 
to prove incapacity. The propounders were not required 
to show that the complaint was non-operative through 
cessation, as they would have been required to do if 
permanent insanity or delusion had been demonstrated. 


The crucial time 


It has never been seriously alleged that a person, once 
insane, must remain forever incapable of making a valid 
will. Nor is it the law that supervening insanity will destroy 
the validity of a will unimpeachable when made. Insanity 
before or after the making of the will may amount to 
evidence as to capacity, but it can never be conclusive. 
It has been held in Australia that a will may be valid even 
though made shortly before the death of the deceased 
insane.*! 


There appear to be two crucial moments when the 
alleged testator may be required to be of demonstrably 
sound mind. Many Australian cases speak of the moment 
of execution as being the all-important one. Thus, in 
Landers v. Landers,** RIcH, J. declared that: 


“In the end the tribunal—the court or jury—must be 
able, affirmatively, on a review of the whole evidence, to 
declare itself satisfied of the testator’s competence at the 
time of the execution of the will.” 





This decision receives support from Bull v. Fulton** 
and from McMeckan v. Aitken,** which latter case suggests 
that the more remote from the crucial date the insanity, the 
less significant. The English cases** evidence an apparently 
[19] See note [10] ante. 

[20] (1874), 5 AJ.R. 155. 

[21] Re Buschel, [1930] Q.W.N. 45. 

[22] See note [10] ante. 

[23] Italics supplied. 

[24] See note [14] ante. 

[25] [1895] A.C. 310 (P.C.). 

[26] Perera v. Perera and Parker v. Felgate, see note [10] ante. 
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different rule, seeking to emphasize the time when the 
instructions are given. There is really no conflict. The 
problem of choosing between the time of giving of instruc- 
tions and the moment of execution is only significant where 
the alleged testator is of unsound mind on one of these 
occasions and of sound mind on the other. This was the case 
in none of the Australian decisions mentioned above. In 
Bailey v. Bailey,*7 ISAACS, J. gave his approval of the 
English rule in cases where it is relevant: 


“Where instructions for a will are given on a day ante- 
cedent to its execution, the former is by long established 
law the crucial date.” 


This is all very well where an alleged testator has, whilst 
of sound mind and after due consideration, solemnly 
instructed his solicitor as to his will, and subsequently, at 
the time of execution, ceased to be capable. But what of 
the converse case? Where an alleged testator is of unsound 
mind at the time of giving instructions, but capable at the 
moment of execution, is the will to be declared invalid? 
It is submitted, alihough it does not yet seem to have 
been decided, that the earlier taint would be removed by an 
intelligent examination of the will prior to execution. 


The relevance of the mental complaint 


In dealing with a case of complete insanity, there is 
only one issue, that is, is the alleged testator capable or 
not? Where, however, the case concerns a delusion, i.e., 
unsoundness of mind on a particular topic, a second issue 
arises, for, as ISAACS, J. put it in Bailey v. Bailey :*° 


“capacity may be either absolute or relative”. 


A person who is completely insane is absolutely in- 
capable. A- person suffering from an insane delusion may, 
however, be able to reason with complete composure on 
other matters. The rule at one time was that a will was 
good if made without assistance and if nothing appeared 
on its face which was irrational or evidentiary of mental 
disorder.*’ This rule was supplanted by that which followed 
from the view of the unity of the mind expressed in Waring 
v. Waring and quoted above.*” This, and subsequent 
decisions,"' maintained the attitude that partial insanity 


[27] See note [18] ante. 
[28] See note [18] ante. 


[29] Cartwright v. Cartwright (1793), 1 Phillimore, 90; and see 
Perpetual Executors, Trustees and Agency Co. (W.A.) Ltd. v. 
Deacon (1936), 38 W.A.L.R. 31. 


[30] p. 147 ante. 
[31] Smith v. Tebbitt (1867), L.R. 1 P. & D. 398, for example. 








Australian Conveyancer and Solicitors Journal, October, 1959. 


150 | CONVEYANCER AND SOLICITORS JOURNAL _ 1959 





meant total incapacity, and that a person suffering from 
an insane delusion could not make a valid will. The modern 
view to be found in the Australian courts, following Banks 
v. Goodfellow,** is that: 


“Delusions are only material to the question of testa- 
mentary capacity if they are connected with the dis- 
positions of the will.’”’** 


They must be, in the words of the High Court in Bull v. 
Fulton,** “plainly of such a character as to have a direct 
bearing on the provisions of the will’. What is meant by 
a “direct bearing’ is not completely clear, although some 
indication is provided by In the Will of Lecerf®® where the 
court speaks of the will being “based” on the delusion, and 
In the Will of Abel** which speaks of incapacity arising 
from the will being caused** by the delusion. 


This attitude is further illustrated by the practice of 
directing probate of a will omitting the affected part where 
it can be shown that the effect of a delusion has been 
confined to a particular disposition.** 





[32] See note [5] ante. 


[33] Tipper v. Moore (1911), 13 C.L.R. 248, affirming the decisions 
in Davies v. Williams (1895), 6 Q.L.J. 278; Duboulay v. McKellar 
(1906), 9 W.A.L.R. 2; Re the Will of Matthews (1894), 20 
V.L.R.; Re Kerr (1880), 2 A.L.T. 41. 


[34] See note [14] ante, and see the judgment of Williams, J., at p. 
342, for an outline of the wavering history of the law on this 
point. 


[35] (1880), 6 V.L.R. (1.P. & M.) 9. 

[36] (1882), 8 V.L.R. (I.P. & M.) 34. 

[37] Italics supplied. 

[38] In the Estate of Bohrmann, [1938] 1 All E.R. 271. 











| 3 oe 151 


THE BANKRUPTCY ACT 1958 
COMMONWEALTH 


by 
A. HILLER, LL.B. 


Section 79! of the Bankruptcy Amending Act 1958 
(No. 13) is of interest in that it is designed to overcome 
some of the problems arising from the decision of the 
High Court in James v. Deputy Commissioner of Tax- 
ation™! that the Registrar in Bankruptcy has no power to 
extend the time for service of a bankruptcy notice from 
the one month (now six month) period after its issue fixed 
by Rule 148"!, and accordingly failure to comply with a 
bankruptcy notice served more than a month after its 
issue but within such extended time does not constitute 


an act of bankruptcy within s. 52 (j) of the Bankruptcy 
Act. 


Their Honours held that s. 27 (2) (c)™! of the Bank- 
ruptcy Act under which the Registrar had purported to 
act was part of the judicial power of the Commonwealth 
and hence could not be validly exercised by the Registrar 
who, as the High Court had pointed out in R. v. Davison,™! 
was not an officer of the court, but merely a functionary 
placed under the control of the court. As was declared in 
the majority judgments of DIxoNn, C.J., MCTIERNAN, 
FULLAGAR and KITTO, JJ., in R. v. Kirby; Ex parte Boiler- 
makers’ Society of Australia, the judicial power of the 
Commonwealth could only be put in the hands of Federal 
courts consisting of judges appointed for life or State 
courts invested with Federal jurisdiction pursuant to s. 
77 (iii) of the Commonwealth Constitution. For “the 
existence in the Constitution of Chap. III and the nature 
of the provisions it contains makes it clear that no resort 
can be had to judicial power except under or in conformity 
with ss. 71-80”. Furthermore, as the Legislature ex- 
pressly entrusted “the Court’? with the power to extend 
times it could only be regarded as a judicial power, 
exercisable as part of the judicial power of the Common- 
wealth, and not as a power of an administrative nature. 


Prior to the decision in James’ Case") it had been 
common practice for the Registrar to extend the time for 
service of a bankruptcy notice and thus that decision 
caused consternation amongst creditors who had obtained 
a sequestration order based on the act of bankruptcy con- 
stituted by non-compliance with a bankruptcy notice the 
time for service of which had been extended by the 
Registrar. Now the Amending Act has provided a most 
desirable relief for such creditors, in cases where the order 
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of extension or service in pursuance thereof was made 
before 14 May 1958, except in relation to a sequestration 
order which has been set aside by the High Court before 
the above date. 


Another provision of the Amending Act which appears 
to have been enacted in consequence of James’ Case, is s. 
5! which adds a new subsection to s. 53 of the Bankruptcy 
Act. Previously this type of situation was covered by 
Rule 147 (2)"°! which has now been repealed and the 
resulting gap filled in by the Amending Act as aforesaid. 


Postscript 


In order to further ensure the validity of extensions of 
time by the Registrar for compliance with a bankruptcy 
notice before 14 May, 1958, s. 7 of the 1958 Act was 
amended this year by s. 4 of the Bankruptcy Act 1959 (No. 
49 of 1959)."" The new section is considered by the 
Bankruptcy Administration to have filled in a number of 
possible gaps left by the 1958 Act. 


[1] Bankruptcy Act 1958, s. 7 (1) and (2):— 
“s, 7.—(1) Where— 

(a) before the commencement of this Act, a Registrar in 
Bankruptcy or a Deputy Registrar in Bankruptcy purported to 
extend the time limited by the Bankruptcy Act for doing an act 
or thing in relation to a debtor or his estate or affairs; and 

(b) that act or thing was done within the extended time, all 
proceedings, orders, acts and things (including that act or 
thing) taken, made or done, or purporting to have been taken, 
made or done, under the Bankruptcy Act or under any other 
law, in relation to the debtor or his estate or affairs, shall, by 
force of this section, be deemed to have been for all purposes 
as lawfully and validly taken, made or done as if the time 
limited by the Bankruptcy Act for doing that act or thing had 
been the extended time. 

(2) The last preceding subsection does not apply in relation to 
a sequestration order which, before the commencement of this 
Act, has been set aside by the High Court.” 

[2] (1957), 97 C.L.R. 23. 

[3] Bankruptcy Rules 1934 — 

“r. 148.—Duration of notice.—Subject to the power of the 
Court to extend the time, a bankruptcy notice shall be served 
within one month after the issue thereof.” 

[4] Bankruptcy Act 1924-1950, s. 27 (2) (ec): “The Court may 
extend, either before or after its expiration, or abridge any 
time limited by this Act for doing any Act or thing.” 

[5] (1954), 90 C.L.R. 353. 

[6] (1956), 29 A.L.J. 658. 
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[7] 


[8] 


[9] 


[10] 


[11] 


ibid., at p. 660. 
(1957), 97 C.L.R. 23. 


Bankruptcy Act 1958, s. 5: 


“Section 53 of the Principal Act is amended by adding the 
following subsection :— 


‘(2.) If, before the expiration of the time limited by or under 
this Act for compliance by a debtor with a bankruptcy notice, 
the debtor has filed with the Registrar an affidavit to the effect 
that he has a counter-claim, set-off or cross demand of the kind 
referred to in paragraph (j) of the last preceding section and 
the Court has not, before the expiration of that time, determined 
whether it is satisfied that the debtor has such a counter-claim, 
set-off or cross demand, that time shall be deemed to have been 
extended, immediately before the expiration of that time, until 
the day on which the Court determines whether it is so 
satisfied’.” 


Bankruptcy Rules 1934, r. 147 (2) :— 


“(2.) If the application cannot be heard until after the 
expiration of the time specified in the notice as the day on 
which the act of bankruptcy will be complete, the Registrar 
shall extend the time, and no act of bankruptcy shall be deemed 
to have been committed under the notice until the application 
has been heard and determined.” 


Bankruptcy Act 1959, s. 4: 
“4, Section 7 of the Bankruptcy Act 1958 is amended: 


{a) by omitting subsection (1.) and substituting the following 
subsections :— 

‘(1.) Where, before the commencement of this Act, a Registrar 
purported to extend for a specified period, or until a specified 
date, any time limited by the Bankruptcy Act for the doing of 
an act or thing by or in relation to a debtor or in relation to 
the estate or affairs of a debtor, that time is declared to have been 
extended for all purposes, by force of this section, on the date 
on which the Registrar purported to extend it, for the specified 
period or until the specified date. 


‘(1A.) Where, before the commencement of this Act, a Registrar 
purported to fix a time required by the Bankruptcy Act to be 
fixed for the doing of an act or thing by or in relation to a 
debtor or in relation to the estate or affairs of a debtor, the 
time that the Registrar purported to fix is declared to have 
been, for all purposes, by force of this section, the time within 
which the act or thing was required or permitted to be done 
by the Bankruptcy Act’; 


(b) by omitting from subsection (2.) the words ‘The last 
preceding sub-section does’ and inserting in their stead the 
words ‘The last two preceding sub-sections do’; and 

(c) by omitting subsection (4.) and inserting in its stead the 
following subsection:— 


*(4.) In this section— 


“Registrar” means Registrar in Bankruptcy, and includes 
a Deputy Registrar in Bankruptcy; 

“the Bankruptcy Act” means the Bankruptcy Act 1924, or 
that Act as in force as amended at any relevant time, and 
includes all rules or regulations as in force at any relevant 
time under that Act or that Act as amended’.” 
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DEATH DUTIES ON GIFTS WITH STRINGS 


Addendum 


The writer of the article on p. 3, ante, has asked that 
the following be substituted for the last sentence of the 
paragraph headed “Gift of partial interest” on page 8: 


“The Privy Council rejected the first two grounds 
and held that the gift was dutiable only on the ground 
that the donor, as trustee, took remuneration.” 


The point sought to be made in discussing the Privy 
Council decision in the Oakes Case, [1954] A.C. 57; [1953] 
2 All E.R. 1563 was, that, neither the fact of the donor 
remaining in possession of the property as trustee for his 
children, nor the advantage given him by the deed of using 
the income for their maintenance, and so relieving himself 
of that obligation, was sufficient to bring the gift within 
the “gift made at any time” provisions of the relevant 
death duty legislation. 


Where the donor in Oakes’ Case failed, was in giving 
himself power to charge and actually charging remunera- 
tion as trustee. Had it not been for this the gift would not 
have been dutiable at all. 


A further question which emerges from Oakes’ Case 
is whether a power to take a benefit has the same detri- 
mental effect as the actual taking. Their Lordships, at p. 
80 of the judgment, after referring to two other powers 
which the donor had but did not exercise, said: “It may be 
that the deceased could legitimately have used those powers 
to his own advantage, but in fact he made no use of them 
at all. So, at most, there were here potential benefits. As 
their Lordships have already decided that taking remun- 
eration was a benefit within the scope of the section they 
find it unnecessary to deal with these other matters”. Until 
this question is definitely decided, it would be wise for an 
intending donor in this type of gift, to leave out from his 
trust deed the power to charge remuneration, in case, at 
some future time, this potential benefit, even if not exer- 
cised, might be held to defeat the object of saving death 
duties. 
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BOOK REVIEWS AND NOTICES 
(Australia and Abroad) 


BUTTERWORTHS VICTORIAN STATUTES ANNOTATIONS, 4th 
EDITION, CASES 1861-1958 AND ITS 1958 SUPPLEMENT 


The main source of law for the practitioner to-day is the ever- 
growing volume of legislation. However, the case-law method of 
interpreting legislation means an inevitable increase in volume of 
cases on legislation. The constant development of these two aspects 
results in two requirements which the practitioner must meet, 
namely, to be able to refer quickly to the proper legislation govern- 
ing a matter, and to be aware of any decisions which have encrusted 
certain meanings on the language used. And it is precisely these 
requirements that P. E. Joske’s fourth edition of Butterworths 
Annotations to 1958 Consolidated Victorian Statutes with the 
supplement of 1958 statutory amendments aims to fulfil. 


The aftermath of the new consolidation has already been a spate 
of amending legislation which is noted in the Annotations in an 
alphabetical table that can easily be referred to. The Annotations 
are also invaluable in that they stipulate the dates on which the 
various Acts and amendments came into force, which, as every 
practitioner is aware, cannot be ascertained from reading the 
legislative enactments as issued by the Government Printer. 


Attempting to provide a survey of the relevant decisions poses 
more serious difficulties, for the interests of conciseness and com- 
prehensiveness are irreconcilable. Separate volumes are needed to 
deal with the more common legislation, such as the Landlord and 
Tenant Acts. However, well-established legislation such as the 
Goods Act has little case law development, although the basic 
cases as listed in the Annotations are of vital importance. But 
Annotations provides as comprehensive a list of cases as is possible 
in the circumstances, and as such is a reference which is essential 
to the practitioner. The fourth edition of Butterworth’s Annota- 
tions is therefore a basic and practical work which is an invaluable 
appendix to the 1958 Statutory Consolidation. 


(PETER A. LIDDELL) 


RATES AND RATING 


De-Rating & Rating Appeals 1958, Vol. 29, by F. A. Amies 
(Solicitors Law Stationery Society). 


LANDLORD AND TENANT 


Anderson and Brooking Landlord and Tenant in Butterworth’s 
Annotated Acts Victoria Series, by Kevin Anderson, LL.B., and 
Robert Brooking, B.A., LL.B., being the whole statutory law of 
Victoria contained in the Landlord and Tenant Act 1958, with full 
annotations, forms and introduction to the law of Landlord and 
Tenant (Butterworth & Co. (Aust.) Ltd.). 


JUSTICE OF THE PEACE 


Powers and Duties of Justices of the Peace in Queensland—G. F. 
Brennan, B.A., LL.B. (Law Book Company of Australia). 


POLICE OFFENCES 


Bourke & Fogarty Police Offences in Butterworth’s’ Annotated 
Acts of Victoria series by J. P. Bourke, M.A., LL.B., Q.C., and 
J. F. Fogarty, being a complete annotation of the Police Offences 
Act 1958 of Victoria, with introduction of Practice and Procedure, 
forms and extract from relevant statutes (Butterworth & Co. 
(Aust.) Ltd.). 
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AFTER-ACQUIRED PROPERTY CLAUSES* 


“There was a little girl, and she had a little curl 
Right in the middle of her forehead; 
When she was good, she was very very good, 
And when she was bad she was horrid.” 
(Attributed to Longfellow) 


“Horrid”, there lies the rub. That she may be so is a 
fear which has lurked, and still lurks, in the minds of those 
called on to advise the young and fair. Of course she may 
not be horrid, but people employ solicitors to safeguard 
themselves against the worst, rather than the best. By 
“horrid” practitioners mean in this connexion wasteful 
and extravagant. They see the young girl twenty-one and 
happy, with curls on her head and seemingly bells on her 
toes, and they doubt if she has one sensible thought be- 
neath the curls. Nor do they for some reason ever expect 
her to change or grow up. A boy may be expected to grow 
into a man but will a girl ever grow into anything but a 
plump fool? Although the legal position of women has 
changed, the manner in which she is regarded by her father 
and her legal advisers frequently has not. The result to-day 
is that when property is settled on a woman on her marriage 
or she is induced to settle her own property on herself, the 
settlement is not infrequently different in character from 
that which it would be considered reasonable to ask a man 
to execute. 

How far settlements are advisable to-day at all may be 
doubted. The old fashioned settlement, which was designed 
so to provide that a wife should never have any large sum 
which she could waste herself or which would fall into the 
clutches of her husband, had much to commend it when 
her personal property passed to her husband automatically. 
That end was well achieved by the common form covenant 
to settle after-acquired property entered into by a woman, 
and formerly also by her husband, as to property of hers 
received by him. Such a covenant is still inserted to-day in 
some settlements made by women. 

These covenants have not been amongst the happiest 
examples of drafting. A considerable number of applica- 
tions have been made to the courts to construe even forms 
in common use. In many more cases the covenant’s opera- 
tion has not proved in the best interests of the family. It 
would generally be considered quite unreasonable to ask a 
young man to pledge himself to bring into settlement any 
property, other than earnings, he might acquire at any one 
time in the future, above, say, £200 and there seems little 
justification for advising a young woman to do so. If it is 
desired that she shall settle property on herself and her 


* By courtesy of The Law Times. 
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family, in addition to the property of which she is actually 
possessed at the time of the settlement, it seems unreason- 
able that she should be asked to give a blank cheque on 
the future, when the future to-day is as doubtful and 
uncertain as it is. A covenant to settle after-acquired 
property should be limited to a fixed sum, as is generally 
done in the case of a man’s settlement. 

Rarely, when a woman is called on to-day to imple- 
ment a covenant to settled after-acquired property, does she 
do so willingly. Nor has such a clause the merit of certainty 
in its effect, since, in the case of marriage settlements, it 
only operates during the marriage, so that, if the marriage 
terminates before the wife acquires additional property, it 
is not caught by the covenant. If the covenant were to 
settle a definite sum, the financial provision being made 
for the wife and the family would be definite and the 
inherent uncertainties in the ordinary after-acquired 
property clause would be avoided. 

In 1953 the courts were asked to construe two such 
clauses. In the first, Re Maltby Marriage Settlement, [1953] 
2 All E.R. 220, HARMAN, J. described the clause as “a 
dangerous clause”. In the second, Re Adlard’s Settlement 
Trust, [1953] 2 All E.R. 1437, VAISEY, J., in upholding the 
validity of the covenants in question, said that he had a 
good deal of sympathy with the women who were seeking 
to evade the obligations which they had undertaken to 
perform. Both cases well illustrate the difficulties which 
clauses of this character afford to-day. 

The property affected 

In the first decision, Re Maltby Marriage Settlement 
(supra), the scope of the covenant was in question. In 
this case by her marriage settlement of 1937 a wife 
covenanted that there should be vested in the trustees “all 
real and personal property ... to which the wife may 
afterwards during the marriage become entitled in posses- 
sion or reversion or have any power of disposition over”, 
with certain exceptions. It appeared that at the date of 
the settlement the wife was entitled under the will of her 
grandfather, who had died in 1927, to a share of a £10,000 
trust fund, subject to the prior life interest of her father. 
The father died in 1951 and the question was raised whether 
the wife’s share, which exceeded £4,000 was caught by her 
covenant. The wife was also entitled under her parents’ 
marriage settlement on the death of the survivor of them 
to a share in the funds thereby settled, subject hewever to 
their joint power and the power of the survivor to appoint 
the funds amongst the issue of the marriage. The wife’s 
father by his will made in 1949 exercised the power con- 
ferred by the settlement and appointed a share of the funds 
to the wife. 
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By this summons the wife and her husband asked 
whether her share in the £10,000 settled by the will of her 
grandfather and her share in the marriage settlement 
funds of her parents were caught by the covenant contained 
in her marriage settlement. 


HARMAN, J. held that the wife’s interest in the £10,000 
fund, having been a vested interest before the marriage, 
was not caught by the after-acquired property clause. He 
said if before the marriage the wife had already a vested 
reversionary interest in some property, which it was 
intended to be brought into settlement, it was natural to 
settle it there and then. The covenant was a convenient way 
of providing for the settlement of acquisitions by the wife 
occurring during the marriage but unknown or uncertain 
by reason of their contingent nature at the date of the 
settlement. On the other hand, he held that the share she 
had inherited in the marriage settlement fund by virtue 
of the appointment made after her marriage was caught 
by the after-acquired settlement clause. That was an 
interest which had been created since the marriage and 
therefore was within the covenant. This decision confirms 
the note in Key and Elphinstone’s Precedents in Convey- 
ancing (15th ed., Vol. II, p. 676), where it is stated that 
property, whether in possession, reversionary, vested or 
contingent, to which at the date of the marriage the wife 
has title should be specifically settled, if so intended, and 
should not be left to the operation of the covenant. Where 
it is known at the date of the settlement that a man or woman 
has an interest under another will or settlement, he or she 
should make up his or her mind then whether the property 
is to be brought into the settlement or not. If it is to be 
settled, it should be assigned to the trustees. Whether it is 
to be brought into settlement or not should not be left to 
depend on the operation of a covenant such as was con- 
sidered by HARMAN, J. 


The decision of Vaisey, J. 


In Re Adlard’s Settlement Trust (supra), VAISEY, J. 
had to consider the operation of covenants to settle after- 
acquired property contained in four settlements executed 
by a father in 1918, by which he settled £3,500 on each of 
his four daughters. The settlements each contained a 
covenant by the daughter in question to settle after- 
acquired property. All four daughters had married, three 
after the execution of the settlements. In 1951 the daughters 
became entitled to very substantial interests under four 
separate trust instruments by reason of the death of their 
mother. Three of the daughters were very unwilling to 
bring these funds into settlement but they were told that 
they were bound by the covenants into which they had 
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entered, and in 1952 the respective shares in question were 
transferred to the trustees of their settlements. By this 
summons the trustees of the settlements, who in each case 
were the same persons, asked whether the shares of each 
of the three sisters in the additional funds were, by virtue 
of the covenants contained in their settlements, subject to 
the trusts of such settlements and ought to be retained by 
the trustees, or whether they should be retransferred by 
the trustees to the daughters. 


VAISEY, J. held that he could find no ground on which 
to give effect to the daughters’ claim to undo what they had 
covenanted to do and in fact had done. He made a con- 
sequent declaration that the funds transferred were 
subject to the trusts of the settlements in question. He 
pointed out that it might be that the daughters, who had 
no separate advice when they executed the three settle- 
ments, might have failed to understand the meaning and 
effects of their covenants and have obtained an order 
setting them aside, but, each of them having enjoyed the 
income of £3,500 War Loan for upwards of thirty years, 
it would be difficult to do that now. That question moreover 
was not before him. 


In both these cases the women, who had entered into 
the covenants as recently as 1937 in the one case and in 
1918 in the other, in the circumstances of to-day were most 
anxious that the covenants should not be enforced. A 
covenant that forces a woman to settle an unknown amount 
of property, at an unknown future date, in circumstances 
which cannot be foreseen, must be uncertain in its operation 
and whether it will in the event prove beneficial is of 
necessity unpredictable. In these circumstances, it seems 
that the insertion of such a covenant in a settlement to-day 
is not generally in the best interests of a woman except in 
most unusual circumstances. Her advisers should not 
insert such a provision without express instructions to that 
effect and being satisfied that the woman concerned under- 
stands its effect. The covenant would only appear proper 
where it is clear that the woman is unusually silly and the 
man that she is marrying is exceptionally unsatisfactory. 
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CASE NOTES 
Charities 

Unincorporated association—whether gift valid as absolute 
gift to existing members or invalid as an endowment tending 
to a perpetuity—gift by will with power of selection amongst 
orders of nuns—some of which were charitable and some 
not charitable—Conveyancing Act 1919-1954, s. 37D (New 
South Wales).—A testator by his will devised a certain 
property on trust for such orders of the Catholic Church 
or the Christian Brothers as his executors should select. He 
also gave the residue of his estate to be used in providing 
amenities to such convents as his executors should select, 
setting out the nature of such amenities. Among the 
orders of nuns within the scope of the clause were con- 
templative orders, gifts to whom were not in law charit- 
able. It was conceded that the disposition of the residue 
was invalid unless saved by s. 37D of the Conveyancing 
Act 1919-1954. It was held (i) that the gift of residue was 
validated by s. 37D because that section applied although 
the testator had not expressly indicated alternative pur- 
poses, the one charitable and the other not charitable, but 
had used a compendious expression apt to include both 
charitable and non-charitable purposes. Re Belcher, [1950] 
V.L.R. 11 was disapproved. 


(ii) The gift of the certain property was valid only 
by reason of s. 37D and the power of selection did not 
enable a contemplative order of nuns to be selected validly 
because 


(a) though prima facie a bequest to an unincorporated 
association of persons for the purposes of the 
association was a bequest to the members at the 
time of the testator’s death and in this sense was an 
absolute gift and valid, yet the testator’s will con- 
tained ample indications to displace that prima facie 
conclusion ; 


the bequest showed an intention to create a trust not 
merely for the benefit of the existing members of 
the selected order but also for the benefit of the 
order as a continuing society and therefore if the 
selected order were a non-charitable body, the 
bequest would fail as the trust would infringe the 
rule against perpetuities. 


(Leahy v. Attorney-General of New South Wales, [1959] 
2 All E.R. 300 (P.C.).) 
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OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 


THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 


361 George Street, Brisbane 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 
Mary Street, Port Moresby 














DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


CANTERBURY 
Cc. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF3431-2. 


CRONULLA 
Cc. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 


WM. JAMES & ABRAHAMS 


Prt. LirD. 
20-22 Kellett Street. 


Real Estate Agents, Auctioneers 


and Valuers. 
FL4021. 


NEUTRAL BAY 


CROLL & CO. PTY. LTD. 
179 Military Road. 


Real Estate Agents, Homes and 


Investments. 
XY1311, XY1312. 





PETERSHAM 


A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 


Valuations. 
UM8360, UM7979. 


SYDNEY 


HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 


Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 





{Opinions expressed by the writers of contributed 
articles are not necessarily those of this Journal.] 
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BUTTERWORTH & CO. (Australia) LTD. 
6-8 O’Connell Street, Sydney. 
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